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Part A

Guardianship
b




Mission

+ Empowerment (enablement)
* + Protection

Model

+ Best interests
+  Substitute decision-making

Statistics

2016 2015
New applications: 231 266

Review cases: 286 269

No. of hearings: 534 548




2015-2016
Reasons for Normal Guardianship Applications
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Mental Health
(1960 & 1962)
(1988 on 1983 MHA)

* & old guardianship

! VS

Mental Capacity
(1997 & February 1999)

= divergence & convergence




Ageing

2029 26%
* 2044 31%
[Source: HK Population Projections (2015-2064), CSD, HKSAR, 9/15]

|
2016: 16% population over 65 years old
7.3Mx16% = 1.168 M

10% over 65 years old suffer from
dementia

1.168 M x 10% = 116,000

Mental Health Ordinance

Part IVB =

Mental Capacity Law
of Hong Kong
(1997)
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!|- Introduction
= an independent quasi-judicial tribunal

Guardianship Board
(established February 1999)

adults

personal circumstances
mental incapacity

Panel A, Panel B & Panel C
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1

= Article 12 CRPD (The UN
Convention on the Rights of
Persons with Disabilities)
(12/2006)

1. States Parties reaffirm that persons
with disabilities have the right to
recognition everywhere as persons (A
¥%) before the law.

12




2. States Parties shall recognize that
persons with disabilities enjoy legal
capacity (“EEMEFEE I on an equal
basis with others in all aspects of life.

3. States Parties shall take appropriate
measures to provide access by persons
with disabilities to the support they may
require in exercising their legal capacity.

13

4. States Parties shall ensure that all measures
that relate to the exercise of legal capacity
(VEEMEFRIEE S provide for appropriate and
effective safequards to prevent abuse in
accordance with international human rights law.
Such safeguards shall ensure that measures
relating to the exercise of legal capacity
respect the rights, will and preferences of the

person, are free of conflict of interest and
undue influence, are proportional and tailored
to the person’s circumstances, apply for the
shortest time possible and are subject to
regular review by a competent, independent
and impartial authority or judicial body. The
safeguards shall be proportional to the degree
to which such measures affect the person’s
rights and interests.
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5. Subject to the provisions of this article,
States Parties shall take all appropriate
and effective measures to ensure the
equal rights of persons with disabilities
to own or inherit property, to control

their own financial affairs and to have

equal access to bank loans, mortgages
and other forms of financial credit, and
shall ensure that persons with
disabilities are not arbitrarily deprived of
their property.

15

Characteristics/Conceptual
Framework

Flexibility/brokerage/watchdog/arbitral

Social facilitation/humanistic

Normalisation

Citizen-based (to support and engage
disadvantaged people)

Test for need (chimed with social/
functional competence)
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Application
MIP = either

* a. Mentally handicapped, or

b. Mentally disordered (patient)

[a diagnostic threshold]

17

The Legal Framework
Mental disorder

* = mental illness;

= state of arrested or incomplete
development, associated with
abnormally aggressive or seriously
irresponsible conduct;

= psychopathic disorder;
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= Any other disorder (dementia, head

|

injuries, stroke)

N.B.

Mental Capacity Act 2005 (UK) — no
longer defining categories of patients
or handicap (c.f. s.2 (2) & s.3 of
Mental Health Act 1983 which sets out
a list of disorders)

19

* 5

Shall I make an application (1)?

Criteria: section 590(3)

a nature or degree, which warrants
his reception into guardianship;

limits him in making reasonable
decisions about all, or most of his
personal circumstances;

[decisional capacity]

20
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= heed may only be met by
guardianship, no other less
restrictive or intrusive means;

= in the interest of his welfare, or the
protection of others.

(i.e. diagnostic & functional)
(never “outcome” approach)

= “Particular need” (time-specific &
decision-specific)

21

"

Shall I make an application (2)?

= Guardian’s powers (s.59R(3)
(a)-(f))

=_reside (old)

= convey to specified place,
reasonable force

= attend as specified for treatment,
(()clc(:jL;pation, education or training
0

22
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|

= give consent to medical or
dental treatment

= access to him: any doctor,
approved _social worker or

other person specified in the
Guardianship Order (old)

Positive vs Restricitve

23

Financial power

(s- 59R(3)(f))

hold, receive or pay a monthly
sum (currently a max. of
HK$15,000) (Q4, 2015) for

patient’s maintenance and benefit

[cash / savings at bank /
compensations (e.g. insurance
compensation or PCFB) to be
received into subject's bank
account / Pension]

24
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Guardian’s financial power NOT for:

Debts overwhelm net equity

Stocks / real estate property (HK or Mainland)
CSSA / DA

Niche / shrine tablets / tomb lots

Fund / Unit investment

ISl ANl

Litigations (over property or against banks or
family members)

Estate papers / Grants application
Applying Committee orders
Choosing pension options
Insurance policies

MPF (cased since 25/3/2015)

= = O 00
!_L-o--

25

Leaflet 14

13



O

.

Leaflet 13 - Guide to
doctors/dentists

This Guide is to give more information to
medical and dental professions

S.59ZF (1) & (2)

O

Encourage the use by doctors of Part
IVC power to give urgent & non-
urgent (elective) treatments

[Transportation from Re F(1989): a
mentally incapacitated person s
incapable of understanding the general
nature and effect of the treatment......
(s.59ZB(2)]

27

“Medical treatment”: includes any
medical or surgical procedure,
operation or examination carried out
by, or under the supervision of, a
registered medical practitioner and
any care associated therewith;
(s.59ZA)

Best Interests: improving, preventing
damage or deterioration of physical or
mental health or overall well-being,
and save life. (s. 59ZA)

28
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Leaflet 13

Medical cases of 2016

Type of surgery / treatment

Number of case

1 |excision biopsy of (2 x 1.5 cm) mass at right leg

2 |trigger finger release

3 |decompression of fixation of lumbar spine

4 | Thyroidectomy

aldosteronism / aldosteronoma / adrenoma (for
investigation and surgery)

6 |Cataract (bil)

7 |General / critical treatment

8 |Esophageal Polyp

TOTAL

Remarks: 3 applications withdrawn
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Case scenario

Case 1l

[Is there a third
way out?]
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A very complicated and bitter case
due to the conflict between the
(caring) daughter of the subject
and a well established subvented
residential care home for elderly
(“Home”). The subject’s stay there
was long and got gradual and later
step-wise deteriorations till total
dependency and finally lost most
of her sentience.

Subject, late stage dementia,
bilateral AKA, mute, on Ryles’
tube and insulin.

On the issue of providing wrist
restrainer to the subject who used
to pull out the feeding Ryle’s tube
in past recent 4.5 years totalling
153 times.

17



Numerous lengthy reports from
SWD and the Home

To such use of a restraint, the
daughter withdrew her consent
early and refused to give further
consent. According to the
Handling Guideline issued by SWD,
the Home could not therefore use
the restraints.

The daughter was very
conscientious and attended the
subject and kept close watch on
the staff performance daily.
Eventually she filed lots of written
complaints to the management
board and SWD.

Finally, the staff installed a CCTV
over the bed of the subject and
started to apply for GO.

18



2 CGAT doctors certified use for
wrist restrainers as part of medical
treatment.

SWD NOT recommend GO

The hearing went through for hours
and the result was remarkably well
and parties shook hands with each
other on leaving.

The daughter signed the
necessary consent before the
Board and the matter stood
adjourned sine die.

Face preserved.

Interests safeguarded.

19



4 A direction was made to DSW to
assign a local family service unit
to follow up with the case.

4 Though with a consent on hand,
the Home has not applied the
restrainer due to stable condition
of the subject and the subject
passed away peacefully in one
year.

Case 2

[Snipe-clam grapple]

20



Subject, 77 year old — severe
dementia & stroke with cognitive
deficits, staying at private
hospital.

Application filed by daughter
coming back from Canada.

41

Applicant learnt the granddaughter
added her name as a joint account
holder of subject’s bank account.

The granddaughter had not been
residing with or taking care of the
subject before.

21



The granddaughter said subject
intended to give her half of
subject’s money. (Board held that
the alleged gifts were not
established.)

The granddaughter put $1.3M,
monies of subject into her
solicitor’s account for paying
hospital and medical fees.

The applicant alleged that she was
concealed from all expenditure
accounts.

Subject was “captivated” by son,
his daughter (“granddaughter”) and
their appointed private GP doctor
in a private hospital.

22



GP repeatedly certified the subject
not fit to remove from hospital and
kept on minor medical tests all the
time.

At hearing, two doctors present.

The private GP (“Dr Wrong”)
produced by the granddaughter
said subject was NOT a MIP.

The applicant’s approved
psychiatrist (“Dr Right”) said
subject was a MIP.

23



MMSE 9/30 (The Chairperson
interviewed the subject at ward
before hearing. Subject could
only say “How are you, how are
you, sit down and have a cup of
tea” repeatedly.)

Dr Wrong’s evidence was very much
protracted and repetitive. He had
his set of definitions. (Not under
Mental Health Ordinance (“MHO"))

On examination by the Board, he
admitted he did not know anything
about MHO. But he said he did not
believe in psychiatry.

24



Dr Wrong suddenly, at the end of
the hearing, admitted subject was
suffering from moderate grade of
dementia, after confronted by Dr
Right.

Board agreed with Dr Right that %
of the subject’s brain did have
infarction and those also covered
critical areas of it.

49

Board adopted the evidence of Dr
Right and rejected the evidence of
Dr Wrong.

No medical need to stay in hospital,
the Board suggested to change to a
guality C&A Home.

25



4 Board appointed Director of Social
Welfare as guardian to protect the
subject’s welfare and interests.

4 Public guardian took much longer
time to effect the change to C&A
Home.

4 Late news: -

1. Dr Wrong made use family
weakness in a similar subsequent
case.

2. After long preparation, the
subject was finally discharged to a
quality care home but
predominant portion of her
savings went to Dr Wrong and
private hospital as medical fees.

26



One vyear later, Dr Wrong was
suspended form medical practice
for a duration by Medical Council
as a result of complaint of the
applicant.

Dr Wrong was involved in other
(unrelated) criminal offences and
sentenced.

Part B

Enduring Powers of
Attorney (EPA)

AR

27



A conventional power of attorney can

only be made by a person who is
mentally competent, and any such
power of attorney will lapse if the
donor subsequently becomes mentally
incompetent. It may be in just such
circumstances, however, that the
donor of the power would want his
attorney to be able to act for him.

Drew v Nunn (1879) 4 QBD 661

55

i To meet that difficulty, the Enduring
Powers of Attorney Ordinance (Cap
501) allows a special type of power of
attorney, an ‘“enduring power of
attorney” (EPA), to be executed while
the donor of the power is mentally
capable but which continues to have
effect after the donor becomes
incapable.

56
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+

= An EPA can apply only to decisions

about the donor's property and
financial affairs and cannot be used
to delegate decisions about the
donor's health care.

= Prescribed Form

57

+

If the attorney has reason to believe
the donor is, or is becoming, mentally

incapable he must apply to the

Registrar of the High Court as soon as
is practicable to register the instrument
creating the power of attorney.

58
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In the event of the donor's mental
incapacity, the attorney’s power to
act on his behalf will be suspended
until the power of attorney is

registered.

59

+

60

Thhe advantages of an EPA as being
that:

(a) it allows an individual to choose
the person or persons who will
look after the individual’s affairs if
he becomes incapable of doing so;

30



i (b) it avoids expensive and potentiall

distressing court proceedings for
the appointment of a trustee to
look after the individual’s affairs;

(c) it provides an efficient and cost-
effective way of administering the
Individual’s property.

61

+

The use of an EPA has benefits not only
for the donor, but also for the donor’s
family who might otherwise be faced
with considerable difficulties and distress
in managing his affairs. From the
wider community’s point of view, an
EPA can avoid the need to apply scarce
court resources unnecessarily to the
management of an individual’s affairs.

62
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63

Given these benefits, both general and
individual, it is clearly undesirable

that the existing provisions in the
Enduring Powers of Attorney Ordinance
(Cap 501) have so rarely been used.

Why need to change?

i EPAs registration

1.

Hong Kong 435

(Up to December 2016 in the 20 years since
the Ordinance was enacted)

England and Wales

13/14 311,000
14/15 410,000
15/16 547,021

64
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Why need to change?
i LPAs Received (Annual)

3. Singapore

2010 476
2011 871
2012 1,763
2013 2,375
2014 5,134
2015 8,456
TOTAL 19,075

Source: Korean Conference (December 2015)

65

EPAs registered
200

180

174

160

140

120

100

80

60

20

Remarks: # no record found
Total EPAs registered: 435

33



A. The 1st change

April 2007 to
March 2008

67

+

The old law in Hong Kong

1.6

)

Cap. 501 (1997)

Section  5(2)(d) requires the
solicitor to certify:

that the donor attended before him
at the time of the execution of the
enduring power of attorney.

68
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+

(if) that the donor appeared to be
mentally capable (specifying in the
certification  that the  donor
appeared to be mentally capable in
terms of section 2); and ......”

69

+

The medical practitioner must also
certify in identical terms to paragraphs
(i) and (iii), but instead of paragraph
(ii) he must certify that he “satisfied
himself that the donor was mentally
capable (specifying in the certification
that he satisfied himself that the donor
was mentally capable in terms of
section 2)'.

70
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The 2007 Consultation

In April 2007, the Law Reform
Commission issued a consultation paper
which examined the existing provisions in
the EPA Ordinance and made proposals
for change.

71

There may be a variety of reasons
for this exceptionally low take-up
rate. There may, for instance, be
cultural factors which discourage
the use of EPAs. A lack of public
awareness and education as to the
concept of EPAs and their benefits
may also contribute.

72
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73

It seems reasonable to suppose,
however, that one factor
discouraging use is likely to be the
requirement in section 5(2)(a) that
the deed creating the enduring power
of attorney must be signed by the
donor before a solicitor and a
registered medical practitioner, who
must both be present at the same
time.

74

Arranging for a solicitor and a
doctor to convene at the same
time and place would present a
costs and logistical problem for
most members of the community.

37



i Report (March 2008)

Major recommendations:

1. An EPA be signed before a
registered medical practitioner
should be abolished.

2. The Government should identify a
department or agency to plan, lead
and co-ordinate publicity

3. Simplification & modern language

75

|

"5. The LRC published its Report on Enduring
Powers of Attorney in March 2008 (“the Report”) and
recommended in the Report that the existing
requirement in section 5(2) of the EPA Ordinance
that an EPA be signed before a registered medical
practitioner should be abolished and that the Law

Society should be encouraged to issue practice
directions to its members, making clear that where a
solicitor has grounds for doubting the mental
competence of his client to execute an EPA, the
solicitor must obtain an assessment of his client’s
mental capacity from a medical practitioner before
the EPA is executed ("Recommendation 1”).

76
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The LRC added that if, contrary to the LRC’s
preferred approach, it was decided to retain the existing
requirement in section 5(2) of the EPA Ordinance, this
should be relaxed to allow a donor and a solicitor to
sign an EPA within 28 days after it had been signed by

a registered medical practitioner ("Recommendation
2”). The Report also recommended that the existing
s explanatory notes should be drafted in

plain language and in a more user-friendly format. To
that end, the Report recommended that the Schedule to
the Enduring Powers of Attorney (Prescribed Form)
Regulation (Cap. 501 sub. leg. A) ("the Regulation”) be
replaced with a form and explanatory notes along the
lines of those set out at Annex C or D to the Report,
depending on whether the reform proposed in
Recommendation 1 is adopted or the existing law
retained.”

77

+

Gazette on

29 December 2011

78
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+

Commencement date:

3 July 2012

79

Cap. 501

+

Section 5 — Formalities of execution

1.

Donor signs before
a. doctor, and
b.  solicitor

(same time OR before a solicitor
within 28 days)

= signing twice (see Form para 7)

80
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s,

Solicitor certifies:
a. donor acknowledged voluntariness
b. appeared mentally capable

Doctor certifies:

a. the doctor satisfies mentally capable

b. donor acknowledged voluntariness

81

Section 18 — Regulations

= [Two Forms

= New explanatory information
“Information you must read”
(IYMR)

= User-friendly wording

N.B. IYMR is integral part of the
prescribed form.

82

41



Form 1

[Err [ Frwerof A st For TGaana Namber [Version Dite

[ T [ i Bk 2072012 [0/082017

(Cap 501 cection 18)
(Fnacting provision omitied—E R. 2 0f2012)

127 tune 1997] L.t 3651992

(Originatly 1LX. 271 of 1997)
(+Formal changes—F.R. 2 0£2012)

omar
“The format of the

[ — 70 R zormr Jaemor |
- LN Soor7072 ooz

In his Reglation—
Form 1 (F2AR1) means the forea set out in Schedule 17
Form 2 (345452) means the farm st out in Schedule 2.

@501 20115.7)

(Section T2 [Prescribed form [N S0or 272 3 |

W A which appai Fore 1

@ Anistument power ofatiamey which Forn 2

) 1F ao instrument which peepors 1 cruale an cniwing pawer of atomey does tol conia the explasiory
information given undet the headivg *Inforination you wust read” in For 1 or Fann 2, it doss m01 create

an enduring powst of attonncy.

esiictions that pccifics in parayraph 3
T art & of Fomn 1 ot parsraph 4 o b 5 of Foret 2 (s 1 cos ety
y

(52011 5.8)

st B exeention L oo Ty ]
(1) A instrament creating an cnduring power of aitomey must be signed by both the donor and the attorney,

lough not sty a he e i ndcordce with i eion ndsslon 3o e O,
() The somey mustsign i he preseace of
3

o)
6) e oo st ac i e Sigatice o the aouey o an Somey Winess e sypanne of o

() e soctor and te regisered il practonee i iy s 0 e e speifed e s S2XO)

and 52)e) of $

(6} IE, undor section S(2)h) of tto Ordinance, the instrurent i signed in the presence, ead under the direction, of
the donur, parageaph R of Part & of Form © o paragraph 9 af Paxt A of Form 2 (as he ease requires) must be
oot

(250020115.9)

o 30 i Pt f At P ) edaion '

[Bection: |4 [Execution if more than one attorney is appointed [LN.50012012_[03/07/2012

(@) TPmore fhan one stomey i sppeintcd and they ao o sc ety and scveally, et st one of e atirmeys
50 appointcd nwst sign the instrument for it o take effcet as wn enduring power of attoniey.

(®) Grly an attomoy who hs signed o nstrment has the €ancions of an attomey wadr s enduring power of
attomey in tho cvent of the registration of fhe instrument under sccion  of the Ordinanse of he donor’ s
montal incapacity, whichever first ocours.

(2502011 5. 10)

[Donor ¢o

decisions attorney may make 13 of 2013 pi71222015

{1y This section applies for the purposos of section 8(1) of the Ordinance.
2) The donor must-
(2) specily, with referenco (o tho list set out in subscetion (3), the matters in which the attomey is given
authority (o act; or
() specify (he particular property or financial affairs in respect of which the atomey s given such suthority.
{2A) To avoid douht, subscation (2) is nof 1o be construed as preventing the donor from specifying under both
‘paragraphs of that subsection. (25 0f 2011 s. 11
3) Thelist for the purposes of subscction (2)(a) is 5 follows-
(a) to collect any income duc to the donor;
() to collect any capital due to the donor;
(¢} 10 sell any of the donor's movable property;
(& tosell, leasc or surrender the donor's home or any of the donor’ s immovable property; (25 of 2011 5. 1)
() to spend any of the donor’s income; or (13 of 2013 5. 58)
{f) tospend any of the donor's capital. (13 0f 2013 5. 58)
@ (Repealed 13 of 2013 5. 58)

[Section: Is | ination of persons to be notified JLN.500£2012_[03/07/2012

(@) The donor may, in the instumen, nomisate all o any of tho lloing persos fo be notfied by the atomey
applying for of the instrument s made—
(@) the donor;
(b) any attormey who does not join in the applicarion;
() amaxinm of 2 other persons.
(2)The donor must provide in the instrumet the address of any person nomyinated under subscation (1)
(3) 1f the danor’ 5 intontion is not to makc any nomination vnder subsection (1), the donor must indicate that
intcntion by deleting paragraph 4 of Pact A of Form 1 o paragraph 5 of Part A of Form 2 (as the case requires).
@5 or2011s.12)

[Schedule: 1 [Form 1 13012013 1272013

[section 14]

Information yon must cead

1. This form is a legal document that allows you to create an enduring power of attomey (EPA). An EPA enables
you to autherize another person (paier afforney) 1o act on your bhalf in relation (o your property and financial affairs.
You must use this fonn if you intend  appoint only onc aitomey. If you become mentally incapable, your attormey
will be able (o make decisions for you aficr your attorney has registered this form with the Registrar of the High
Court.

2. (Repealed 1302013 5. 59)

3. You must complete Part A

42



4. Paragraph 1 of Part A: You must inchude the name snd address of the person you wish fo appoint as your
attoraey at paragraph | of Part A, The person you appoial as your atiorncy must be over |8 ycars of age and must ot

‘bankrupt or meatally incapable, Your attorney does not have ta be a solicitor. Your attomey must complete Part 3
and sign this form in the presence of 4 witness

5. Paragraph 2 of Part A: You cannot give your attomey a general authority over all your property and financial
alfairs. If you do, your EPA will not b valid. Insiead, you must speuify at peragraph 2 of Part A what you sutharize
your atiorney 10 do with your property and financial affairs, or the particular property or finaneial affairs for which
you have given your attarmey auhoricy to act. For example, you may decide to give your attorney authority only for a
particutar bank account, or a particular piece of property.

6. Paragraph 3 of Part A: You may includc any restrictions you like on the authority you give to your atiorncy.
For cxample, you may include a restriction that your atiormey must not ack on your hehalf untl your auorney has
season to bolieve that you arc becoming mentally incapable, of that your atiorey must not enter inlo a contract
without first sceking legal advice if its value exceeds a specified amount. You should set out these restricrions at
paragraph 3 of Part A

7. Unless you include & restriction preventing it, your attorney will be able to use any of your money or property to
make any provision which you might b expected to make yourself for the nceds of your attornoy o the needs of other
persons. Your atiomey will be able to use your money to make gifts, but only for reasonable amounts i relation to the
value of your money and property.

8. Your attomecy may recover out-of-pocket expenses for acting as your attomey. 1f your aoray is a profossionat
porson, such as an accountant or a solicitor, your attomey may charge for any profussional services provided when
acting as your attomey.

€ your sttomey has reason 1o believe fhat you are, or are hecoming, mentally incapable of manging your
affmrs your attomey must apply to the Registrar of the Righ Court to register this EPA. Registration will allow your
attorney to make decisions for you after you have become mentally ncapable.

10 Paragraph 4 of Far€ A: 1f you would Jike to be notificd before your attorncy applies to the Registrar of the
High Court o register this EPA, or if you would like other persons 10 be notified, you must include the names and
addresses of (ho persuns to be norificd at paragraph 4 of Part A, You can include up to 2 persons o be notified in
addition to yoursell. 1 your skomey docs not natify you or the persons you have nominated, that docs not prevent the
segistration of your FPA or make it invalid. However, in any legal proceedings relating to the EPA the court may, if it
considers it appropriate, draw an adverse inference from the failure to notify you or the nominated persons.

11 Paragraphs 7, 9 and 10 of Part A: You must sign this form at paragraph 7 of Part A and fill in thc names and
addresses of the registered medical practitioner and the solicitor who are prescnt when you sign, If you do not sign in
the presence of bolh the registered medical practitioner and the solicitor at the same: time, you must sign the form in
fhe presence of the sulicitor no later than 28 days after the date on which you sign in the presence of he registered
medical practitioncr, The registered medical praciitioner and the solicitor will need to complefc the certificates at
paragraphs 9 and 10 of Part A rospectively to certify that you are menlally capable when you sign this form.

12, Parageaph 8 of Part A: If you are physically incapable of sigaing this o yourself, you can dircot someone
else to sign on your behalf. In this casc, paragraph § of Part A must be completed and that person must sign at that
paragraph in your presence and in Lhe presence of tho registered medical préctitioner and the solicitor. The
siguing on your behall must not be your attomey, the spouse of your attomey, the registered medical practitioncr or
the solicitor before whom the instrument is signed or the spouse of the registered medical practitioncr or the solicitor.

13, This form takes effoct as an EPA in accordance with section 10 of the Enduring Powers of Attomoy Ordinance
(Cap 501) when it is signed by you or the person signing on o behalf and under your dircetion before the solicitor.

You should notc that unless and watil this formn is so signod, it has no effect cither as an EPA or an ordinary powar of
atiamey. However, if you wish, you may choose a later dato o later event, on which the EPA will fake effect. n such

Cap 5014~ Enduring P of Ao (Peeried Form) Regulation 3

Gase you must specify this later date or event in paragraph 5 of Part A

Form of enduring power of a q i attorney)

PartA

{This Part must be completed by the person appointing the attorncy (the donor), except for puragraphs 9 and 10,
which must be completed by o registered medical praciitioner and @ solicitor respectively. You should read the
explanatory information given under the heading “Information you must read”  before you fill it in. Do not sign
this form unless you understand what it means.j

1. Anpointment of attorney by donor
1, fyour name here]

holder of fyour i a her
of [your address here]

appoint fyour attorney * « mame here]
holder of, here
of fyour atiorney * s address here]

0 be my attorney under the Enduring Powers of Attoruey Ordinance (Cap 501).
2. Attorney’ sauthority

[Vou must specify what you authorize your attorney (o do. You cannat give  gencral authority over all your
property and financial offirs. If yon do, your EPA will rot be valid. You can either specify ot subparagraph (1)
what you authorize your atterney to do by ticking any or all of the appropriate boxes, or tick no box, in which
case ou must list at subparagraph (2) the particular property or financial affsirs for which you have given your
attorney authority 10 act. If you have ticked any or all the boxes at subparagraph (1), you may still fist at
subpuragraph (2) any particular property or financial affuirs in relation to whick you have given your attorney
authority 10 act. You must not make no and list ro property @i

|2 = IR NNY)

(1) My attomey has authority to act on my behal:
(@ 10 collect any income due to me;
() to collecr any capial due to me;
() to sell any of my movable propeny;
(&) tossell leasc or surender mmy home o any of my immovable property;
(&) 1o spend any of my income;
@ tospend any of my capital. (13 of 2013 5. 59)
{8) (Repealed 13 0f2013 5. 59)

My atomey has authority to act on my behalf i respect of the following property or financial affairs: /1f
you want your anorney (o act for you only in relation io some of your property or financial affairs, you
st list shem here.]

3. Restrictions on attorney

Cop SOLA » Enduring Povers of At (bescribd For Keglation 4
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This enduring power of attormey is subject o the following conditions and restrictions: /11 you want o put
conditions or resirictians on the way your aiorney cxercises any powers, you must list themi here. For example,
you may include @ restriction tha your utlorney must not act on your behalf until your atiorney has reason 16
believe that you ave becoming mentally incapable. If you do ot want to impese any conditions or restrictions,
you must delete this paragraph |

4. Notification of named persons

fif you do not want unyone (including yourself) to be notified of the applicasion for the regisiration of this EPA,
you must delete subparagraphs (1) and (2).)

(1) My auomey must notify me bafore applying fr the registration of this enduring power of attomey. /If you
do not want 10 be notified. you st delete this subparagrap]

(2) My attomey must notify fhe following persons befure applying for of this sower of
atiomcy. [l in the names and addresses of up to 2 persons (other than yoursel) to be notificd. If you do
ot want other persans to he notified, you must delete this subparagraph]

Address:
Name:
Addross:

S, Commencement of EPA

[This EPA takes effect on the date it is sigied before the solicitor in paragraph 7 or 8 below. If you want fo
specify a later date or later cvent on whick this EPA will fake effect, please fill in the gap in the sentence marked
with an asterisk below. Delete that sentence if you wish this EPA o take effect on the date it i signed hefore the
solicitor]

*This EPA takes effect on

Ginsert a later datc or event)

6. Power to continue
Uintend this enduring power of attomey to continue even if I become mentally incapable.

7. Signatures

Signed by me as a deed foign herc]
on fdatg
in e presence of Jname and address of registered medical practiioner]

Signed by me as & deed [sign e
on {dare]
in the presence of frame and address of solicitor]

& [If you are physically incapabe of signing this form and you direct someone else 1o sign on your behalf, ihat
person nust sign here and paragraph 7 must be defeted ]

Cap $014 - nturing Povers of o (Prscribed Form) Regulation s

This enduring powor of attormey has bee signed by fnamie of person signing on your behalf]

document]
of fuddress of person signing on your behalf]

undor the direction and in the presence of he donor.

Signed as a deed signature of person signing on your behalfy

on [date] N
in the presence of the donor and fname and address of registered medical practitionar] .

Signed as a deed /signature of person signing on your behalf]

on fdatef
in the presence of the donor and [ramc and address of solicitor]

9. Certificate by registered medical practitioner

Leertify that:

(@) 1 am satisficd that the donor is memtally capable in terms of section 2 of the Enduring Powers of
Attomey Ordinance (Cap 501); and
this form was signed by (he donor in my presence and the donor ucknowledged signing it voluntarily.
{If someonc cise signs this form o1 the donor” s behalf, thix statement nust be deleted,
this form was signed, in the presence of the donor and me, by /name of person signing on donor”
behaif]

(t

<

«

on behalf and under the divection of the donor. [If the donor signs this form, this statement must be
deleted |

Signed by rogistered medical practitioner
on fdate]

10, Certificate by solieitor

I certify that:
@) the douor appears 1o be mentally capable in terms of scetion 2 of the Enduring Powers of Attomey
Ordinance (Cap 501); and
() this form was signed by the donor in my presence and the donor acknowledged signing it voluntarily.
{1 someone clse signs this form on thie donor” 5 behalf, this statement must be deleted.]

(¢) this form was signed, in the presence of the donor and me, by frae of person signing on donor” s
behalf]
on behal( and under the direction of the donor. /I the donor signs this form, this statement musst be
delesed.]
Signed by solicitor
on fdate]
Cap 3014~ Enduring, Powwrs of torncy (Prescribed Farmp Reglation 0
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PartB
1This Part must be compleed by the attorney.]

1. I understand that I have 2 duty to apply to the Registrar of the Ligh Court to register this form under the
Frduciag Pawses of Attorey Ordinance {Cap S013 when the danse fe, or is brsoming, mentally incapabl

2. Talso understand wy limited power to use the donor’ s property to benefit persons other than the donor as
provided in scotion 8(3) and (4) of that Ordinance and also my duties and liabilities under scction 12 of fhat
Ordinance.

3. Signed by me as a deed fsignatre of aitorney] ..
on {datc]
in the presence of /signaiure and name and address of witnes»

who must not be the donor]

(Schedule 1 replaced 25 of 201 5. 13)

B. The 2" change

LRC - 2nd Consultation
(July 2009)

Appoint your own
guardian

90
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Expanding scope

On 16 July 2009, the LRC published a
consultation paper seeking the public's
views on proposals to extend the
scope of an EPA to include decisions
as to the donor's personal care. At
present, an EPA can apply only to
decisions about the donor's property
and financial affairs and cannot be
used to delegate decisions about the
donor's personal care.

91

Personal care

"Personal care" for these purposes
should include everyday decisions as
to the donor's health (medical)
care, but not decisions involving the
giving or refusing of life-sustaining
treatment.

The Commission recommends that the
personal care decisions which an
attorney may make under an EPA
should include:

92

46



Law Reform Commission Report
dated 11 July 2011

Recommendation 3

Recommend that, for the purposes of the

proposed ex anded EPA, "personal care"
should include decisions as to the donor's
health care, but not decisions involving
the giving or refusing of life-sustaining
treatment or the making or revoking of
advance directives.

93

Recommendation 4

Recommend that legislative provision
should be made to allow personal care
decisions to be included in the scope of an

EPA. The legislation should provide that
such decisions may include:

(a) where the donor lives;
(b) who the donor lives with;
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47



(©)

(d)

whether the donor works and, if he
does so, where and how the donor
works;

what education or training the donor
gets;

(e)

(f)
(9)

whether the donor applies for a
licence or permit;

the donor's daily dress and diet;

whether to consent to a forensic
examination of the donor;

95

(h)
(i)
)

whether the donor will go on holiday
and where;

legal matters relating to the donor's
personal care;

a power to refuse access to, or

()

contact with, the donor by specific
individuals; and

decisions as to the donor's health
care.

96
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Recommendation 11

(2) recommend that the Guardianship
Board should be given power in
relation to an EPA to:

(i) *direct an EPA attorney to do, or not
do, a specific act ;
(i) wvary a term of an EPA;
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(iii)

* (iv)

make a declaration about the
interpretation or effect of an EPA;

remove a power from an attorney

and give the removed power to

1
(v)

another attorney or a new attorney;

require an attorney to provide
accounts and records of transactions
carried out for the donor;

99

(vi)

* (vii)

require an attorney to submit a plan
of financial ~management for
approval; and

*give  directions as to the
remuneration or expenses of the

attorney.

* also given to Court

100
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Recommendation 11

(1) recommend that the court's existing
powers of supervision and discharge
of an EPA attorney in the EPA

Ordinance (Cap 501) should be
supplemented by powers to:

(i) direct an attorney to do, or not to do,
a specific act;

101

1

(ii) appoint a substitute attorney;

(iii) give directions as to the remuneration
or expenses of an attorney; and

(iv) make such other orders as the court
thinks are appropriate in the best
interests of the donor.

102
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Interdepartmental Working Group (IWG)
i under Department of Justice

Starts working since late 2011

Also considering: -

1. to stipulate absence of designation as
Yjoint” attorney (s.15(1) EPAO);

2. to delete the requirement on specificity
of property/power (s.8(1)(b), EPAO)

103

+

Pre-legislation Consultation Paper
being prepared and will be circulated
with a draft Bill in mid-2017.

104
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Source of powerpoints no. 106-108

Presentation of Mr Peter WONG, Deputy Solicitor
General (Policy Affairs), Department of Justice
Hong Kong SAR Government

at The 2" Guardianship Conference of Hong
Kong on 18 February 2017

Topic: The law of enduring powers — a new vista

105

The proposed new Continuing Powers of Attorney regime

* The proposed changes would substantially alter the existing
statutory regime - implementation by simply amending the
EPA Ordinance would cause unnecessary confusion to the
general public.

 The IWG’s proposal :

» introducing a new Continuing Powers of Attorney
Ordinance (CPA Ordinance), to govern all future EPAs
which may cover decisions both in relation to a donor’s (i)
personal care; and (ii) property and financial affairs.

» the existing EPA Ordinance, which will not be repealed, will
govern EPAs executed prior to the commencement of the
CPA Ordinance.
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2

iy EPAs vs CPAs
| fess  [proposedcPAs |

Executionof * In prescribed form under < Inprescribed form under subsidiary
instrument subsidiary legislation legislation
¢ The prescribed form will provide for a
CPA which delegates decisions as to:
(a) the donor’s property and financial
affairs; or (b) the donor’s personal
care; or (c) both (a) and (b).

Registration * Must be made to the Registrar of the High Court
Notification ¢ The donor ¢ The donor may specify a maximum of
of ¢ Any attorney who does not join 5 persons to be nominated for
registration in the application notification.
¢ A maximum of 2 other persons ¢ |If the donor does not wish to make
* If the donor’s intention is not to such nomination, the donor must
make any nomination, the make a statement in the instrument
donor must indicate that to that effect.

intention by deleting the
relevant paragraph in the
prescribed form.

107

EPAs vs CPAs
| fem  leomseiom

Forum of ¢ The court e The Guardianship Board and the court

proceedings * Application for proceedings — to be made to the

relating to a Guardianship Board first

continuing * The Guardianship Board must take into account a

power number of matters* in deciding whether to refer the
application to the court

Practice * n/a e The court may issue Practice Directions governing the

Directions procedures on the transfer of proceedings between

the court and the Guardianship Board

(a) whether the application relates to the effect of a continuing power, or a
revocation of the continuing power, on a third party;

(b) whether the application is likely to raise for consideration complex or novel legal
issues that the court is better suited to determine; and

(c) any other matter that may be relevant in the circumstances.

Acknowledge:
Powerpoints 124-127: Source- Policy Affairs, Department of Justice, HKSAR.
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Part C

Special Need Trust
BAG R G

109

Source of powerpoints no. 111-123

Presentation of Professor Lusina HO, Faculty of
Law, The University of Hong Kong

at The 2! Guardianship Conference of Hong
Kong on 18 February 2017

Topic: The special needs trust for individuals
with mental disability: a research perspective
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SNT initiative by the HK Government

* Policy Address of the Chief Executive of the

Hong Kong Government, Feb 2016

“Paragraph 158 - Children with Special Needs

Some middle-income parents are concerned that after
their passing, the care for their children with special needs,
particularly those with intellectual disabilities, would be
upset. The Labour and Welfare Bureau will establish a
working group to explore the feasibility of setting up a
public trust and review the related guardianship system,
with a view to providing affordable services.”

 Task force on Feasibility Study

What is a special needs trust (SNT)?

» Adaptation of the private family trust

* individuals with special needs that render
them chronically unable to manage

finances

* Typically, pooling of assets to reduce
management cost / fees
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Benefits of an SNT

Affordable trust service

caregivers

Reduces burden of caregivers

Reduces burden on social welfare

Reduces risk of financial abuses by

1. Setting up an SNT account

oo 8

+ Case

1. Settlor transfers a small M
anager

amount to trustee, executes
the trust document, devises a
care plan and writes a letter
of intent.

2. Settlor also executes a will
to transfer substantial wealth
on his passing (or provides

for the transfer on incapacity)

Funds from
settlors are
pooled together
to reduce
management
costs
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2. Activating the SNT

Trust  activated  upon
settlor’s death or incapacity.

Trustee disburses funds to
the caregiver as per the care
plan.

Case  Manager makes
periodic  visit to the
Beneficiary.

Case

|

Care Care Care
giver giver giver

3. Terminating the SNT

When beneficiary passes, surplus goes
to residuary beneficiary named by

settlor.
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Success stories overseas
* USA (Missouri; Washington)

* Singapore
— NGO trustee with extensive govt support

—2009 - Jan 2017: 441 trusts, 19 activated,
holding SGD16 million (HKD 113
million)

—SNT for adults who have lost mental
capacity

Questionnaire Survey - SNT in HK
* 2,513 respondents; March to May 2016

* 5 main observations

59



1. Strong demand for SNT in HK

* Limited take up of existing mechanisms

—Less than 10% executed a will or an
enduring power of attorney

—Over 50% could not find a suitable
guardian

—Only 5% able to set up a private trust

 Strong demand for SNT

2. Top priority for the Government
to act as trustee

82% trust the HK Govt to act as trustee
46% only trust the Government as trustee
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3. Fees must be very low
Not prepared to pay service fee 51%

Less than 1% p.a. of the managed  35%
assets

More than 2% p.a. of the 3%
managed assets

4. How likely to join a Govt-run SNT?

61



S. To whom is the SNT most appealing?

* Parents aged between 40-59;
* Currently living with dependents;

« Age of dependent is 39 or below; mild or
moderate intellectual disability with a
secondary disability; in receipt of disability
allowance only or not in receipt of any social
welfare benefits at all;

* 348 respondents meeting these conditions

Way Forward
» 2 years?
* Cash only?

* Government as trustee?
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THANK YOU

@ Copyright of the Guardianship Board 2017

Reproduction of any part is allowed
only with the written permission
of the Guardianship Board
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